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The attorneys of Gregory S. Martin & Associates are dedicated to representing 

those in the construction industry. Having represented national and international 

owners, contractors, design professionals and their carriers in Florida and 

throughout the country, our attorneys are committed to the highest professional 

standards and service. Mr. Martin and the members of his team have litigated multi-

million dollar disputes involving, among others, construction and design defects, 

extra work, differing site conditions, schedule delays and acceleration, contract 

payment disputes, construction and mechanics’ liens, payment/performance bonds 

and bid protests. 
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Serving the Construction Industry 

What This Means For You 

All parties must ensure 

payment terms are clearly 

defined. For a Prime - be 

proactive, take effective steps 

to seek amounts due from the 

owner.  Do not simply rely on 

loose contract language as a 

reason to not pay a Sub for 

work performed. For Subs – do 

Payment Clauses – Timing Provisions 

Reasonableness is in the Eye of the Beholder 

Everyone wants to be paid timely for the work they perform; yet, no one 

wants to advance funds before they have been paid.  In Florida
[1] 

, a valid 

pay-if-paid clause in a contract allows a “Prime” to withhold payment from a 

“Sub” unless and until the owner first pays the “Prime”
[2] 

. However if a pay-if-

paid provision is not drafted correctly courts will view it as “timing provisions” 

resulting in the “Prime” only being able to withhold payment for a reasonable 

period of time, i.e., the court interprets the provision as a “pay-when-paid” 

clause. 

What is considered a reasonable period of time depends upon who you ask.  

A Florida appeals court determined that a Sub was entitled to payment after 

90 days of completing the work for which payment was earned even though 

the Prime had yet to be paid. The Sub argued and established what it 

believed was a reasonable amount of time and the Court agreed.
[3] 

 

Courts outside of Florida have held that a “reasonable time” includes the 

time during which the Prime is actively pursuing collection and while there 

remains a reasonable likelihood that the Prime will actually collect payment 

due from the owner.
[4] 

 Reasonable timing does not necessarily mean that a 

Sub is going to get paid in a time which the Sub considers reasonable. 

Reasonableness depends on the judge you are before. 

In other jurisdictions Subs have had to wait while the owner and the Prime 

litigated the balance due on the contract. In one particular matter, after 

several postponements and a period of two years from the completion of the 

work, the court determined that more than a reasonable time had transpired 

and ordered the payment as due.
[5]

  The same jurisdiction in a different case 

held that three years from completion was more than a reasonable time. 

Thus reasonableness is up for interpretation by the judge.  Depending on 

where you are located and which Court you are in front of, your results will 

vary.  

_________________________ 
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Disclaimer 

This newsletter is created for educational purposes only to give the reader a general 

understanding of legal issues and topics pertaining to the construction industry. This 

newsletter is not intended to provide specific legal advice nor should any reader 

construe any information contained in this newsletter as legal advice. The articles in 

this newsletter should not be used as a substitute or replacement for obtaining 

competent legal advice from an attorney that can best advise the reader based on the 

facts, legal issues, and circumstances of their matter. As the law always changes, and 

legal strategies differ from attorney to attorney, no representation or warranty is made 

as to the information in this newsletter. By using this newsletter, the reader 

understands that no attorney-client relationship has developed between the author and 

the reader, and that this newsletter does not provide the reader specific legal advice 

with any issues he/she may face. 

 
 
 

S I D E  B A R  
     

Season’s Greetings  
 

Wishing you and your 

families a wonderful 

holiday season and a 

happy New Year. 
 

not leave “reasonableness” to the discretion of the Courts.  

Consider establishing a deadline (set forth in the contract) by 

which the Prime is to pay even if the owner has not. 
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